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The ‘New Dutch Sandwich’ phenomenon reflects the treaty-shopping practices 
of company investors, the means of which is nationality planning and the intention of 
which is taking advantages of investment treaties or agreements. The patterns of the 
treaty-shopping practices can be divided into two categories: the reinvestment of 
national of the third country and the return-investment of national of the host country.   
With the increasing treaty-shopping, the debate of its legitimacy is getting 
fierce now. The company investors use nationality planning in the process of 
treaty-shopping and the outcomes of treaty-shopping are determined by the 
international arbitral organizations, with their decisions of the eligibility of the 
company investors, which emphasizes the importance of the nationality issue of 
company investors when analyzing the treaty-shopping practices. 
This article discusses the treaty-shopping practices behind the ‘New Dutch 
Sandwich’ phenomenon in the research of the eligibility of company investors 
and has three parts: the first chapter describes the ‘New Dutch Sandwich’ 
phenomenon and then considers its essence as the treaty-shopping practices in 
international investment law, based on which, this part clarifies the patterns of 
these practices; the second chapter focuses on the study of the eligibility of 
company investors reflected in the treaty-shopping practices. With the analysis 
of the main subject of treaty-shopping, of the definition of company investors in 
the international investment agreements, of the interpretation approaches and of 
the decisions of arbitral organizations, this part gives the legitimacy debate a 
deep thought. In terms of the arbitral organizations, the motivation and the 
timing of treaty-shopping should be taken into consideration when determining 
it is legitimate or not. But in terms of countries, treaty-shopping is as legitimate 














the definition of company investors as a contracting party; and with a summary 
of the current definition of company investors in China’s investment treaties 
and agreements, the third chapter concludes that in the trend of treaty-based 
approach, the perfection of the definition of company investors is supposed to 
be the best counterplan of the treaty-shopping problem.  
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“双层爱尔兰加荷兰三明治”（Double Irish with a Dutch Sandwich）结构事
实上即是“荷兰三明治”现象的进化和发展。 
所谓“双层爱尔兰加荷兰三明治”结构，要求美国母公司首先在爱尔兰设立
一家子公司 A，A 再设立其子公司 B，并通过相应设置（美国税法中著名的“税
格勾选”（check the box）制度）使得 B“税上透明”而被认为是 A 的分支机构。
美国母公司将其在欧洲的知识产权转让给 A，A 即可收取其在欧洲的营业收入，
                                                 
① 喻长庚．租税乐园的运用与启示[J]．税务与经济，1996(5)：27． 
② ELLISON, KATHERINE. Imelda, Steel Butterfly of the Philippines[M]. New York: McGraw-Hill, 1988.191. 
③ DRUCKER, JESSE. “Dutch Sandwich” Saves Google Billions in Taxes[EB/OL]. 
http://www.msnbc.msn.com/id/39784907/ns/business-bloomberg_businessweek/, 2013-03-23; 


















爱尔兰应税居民身份，至此 A 对爱尔兰应税额即为零。A 再将其母公司无形资
产授权许可给 B 使用，B 除却向 A 支付的特许使用费（royalty）之外的净利润
额作为征税数额按照 12.5%的税率征税，自此“双层爱尔兰”结构的避税作用发
挥完毕，相较于美国内国高达 35%的企业所得税，无疑已经为谷歌等一系列企业
避开了大量税负。然而根据爱尔兰税法，A 作为非应税居民，其从 B 处收取的
权利金还必须承担 20%的预提扣缴税（withholding tax）。为了有效应对这种规
定，“荷兰三明治”设计被加入了“双层爱尔兰”中，即在 A 和 B 之间夹进荷
兰籍子公司 C，从而将权利金的流向由 B→A 变为 B→C→A。这样一来，当 B
将权利金支付给 C，依据欧盟相应税制规定，爱尔兰不得征收预提税，而 C 转付
权利金给 A 时，依据荷兰税法不开征权利金预提税的规定，A 也无需支付相应
的预提税。①在此结构中，荷兰子公司 C 被 A 和 B 两个爱尔兰公司夹住，就像两
片面包中间的芝士，从而在结构上也形成了三明治形态，故而得名。 









                                                 
①
 LOOMIS, STEPHEN. The Double Irish Sandwich: Reforming Overseas Tax Havens[J]. Saint Mary's Law 
Journal, 2012 (43): 836-840. 
② KAHALE, GEORGE. The New Dutch Sandwich: The Issue of Treaty Abuse[A]. SAUVANT, KARL & 
REIMER, JENNIFER. FDI Perspective: Issues in International Investment(2) [C]. Columbia: Vale Columbia 






























设立空壳公司的用意。设 A 国与 B 国之间没有签署双边投资条约，而荷兰
与 B 国之间签有双边投资条约，现有一个 A 国投资者意图在 B 国投资同时
也希冀获得双边投资条约的保护，则其便会通过在荷兰组织其投资，将其
身份变为荷兰投资者，从而获得利用荷兰与 B 国之间 BIT 的机会。当然，
存在另一种情形，AB 两国之间存在的双边投资条约优惠程度远不如荷兰与
B 国间的条约优惠，此时 A 国投资者也会为获荷兰国籍而竭力筹谋。这种
国籍策略实际是在实际投资者母国 A 和东道国 B 之间夹进了荷兰这一层本
不参与投资的结构，因而出现了如“三明治”一般的形态，而在荷兰设立
的空壳公司便成为了三明治结构中的夹层。 
                                                 
① VAN OS, ROOS & KNOTTNERUS, ROELINE. Dutch Bilateral Investment Treaties: A Gateway to ‘Treaty 
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